
III.  HOW TO DO ITtc \l1 "III.  HOW TO DO IT
1.  Types of Toolstc \l2 "1.  Types of Tools
A.  Promotional Toolstc \l3 "A.  Promotional Tools
Several tools or mechanisms are used to showcase federally developed technologies and enhance the effective transfer of these products to commercial use.  All of these tools are geared toward alerting the general public or technical segments of society to technology transfer opportunities.  Some useful promotional tools include:

Fact sheets - Quick, simple, one-page descriptions of federally developed technologies, patent licensing opportunities, and potential partnerships.  These may be available electronically through the Internet and World Wide Web, and are suitable for distribution as paper copies at exhibits, conferences, and trade showcases.  They are designed to stimulate interest and provide points-of-contact for additional information.

Publications ‑ Government research and development results are frequently published in learned journals, open file reports and other technical media.  Articles published in non-Federal or trade publications often, but not always, incur a fee.

Government publications are normally distributed by the authoring agency as well as through the U.S. Department of Commerce's National Technical Information Service (NTIS).  Privately owned, copyrighted material should not be included in publications without written permission from the copyright owner.  All manuscripts, when reviewed within the Discipline prior to publication, should be examined from the viewpoint of preventing inadvertent loss of patent rights through premature disclosure of proprietary information as well as for technical content and merit.

Videotapes - Excellent media for training applications or for demonstrating a product or process to better describe research developments and attract attention.  Videotapes are often used at exhibits and showcases; in these applications, the length of videotapes should be kept to 2 minutes or less to hold viewer attention.

CD-ROMs - Versatile and interactive, CDs may often contain several publications, data sets, graphics and/or photographs, or be used in training applications.

Exhibits - Static displays held at trade shows and conferences.  Exhibits may range from small tabletop displays requiring no attendant to large showcases encompassing several hundred square feet of exhibition space and requiring a large staff.  The purpose of a federally sponsored exhibit (for example, information dissemination, advertisement of partnering opportunities, or heightening awareness of new technology) should be clearly understood before an exhibit is planned.

Meetings - Meetings, which can take the form of seminars, workshops and demonstrations, can be effective ways to discuss federally developed technology and technology transfer opportunities with targeted users.  Meetings encourage two-way interaction.  Federal scientists can often meet with potential users of their technology and share ideas or obtain feedback.  Workshops are designed to train potential commercializers in the use of the technology.  Demonstrations, sometimes conducted at field-testing locations, show the technology in operation.

Internet marketing - Highlighting technology transfer opportunities through Bureau Home pages on the Internet and World Wide Web can be effective in increasing visibility.  These can also stimulate the interest of potential customers and partners in DOI technology.

Advertising - Federal agencies can place advertisements in any magazines, newspapers, and other sources to highlight technology transfer opportunities.  Fees are usually required.  It is common practice for agencies to place ads in the Federal Register and Commerce Business Daily to ensure fairness-of-opportunity for CRADAs, contracts or procurement activities.  Care should be exercised when using the Commerce Business Daily to promote technology since this could be misinterpreted as a request for a bid or contract.

Section 3 of this chapter further explores the use of these tools in the context of marketing.

B.  Proactive Technology Transfer Toolstc \l3 "B.  Proactive Technology Transfer Tools
Recent Congressional legislation has boosted the use of some unique and proactive technology transfer tools.  These include Cooperative Research and Development Agreements (CRADAs) and patent licenses. Sections 4, 5, and 6 of this chapter will describe these mechanisms in detail and give an overview of DOI procedures and policies.  A short definition of these and some other proactive technology transfer tools follows:

Cooperative Research and Development Agreements (CRADAs) - A CRADA is basically a written agreement between a private sector organization and a government agency to work together on a project.  The agreement involves no transfer of funds from the Government and is not considered a procurement action.  Through a CRADA, all parties may agree to keep research results emerging from the CRADA activity confidential to the extent permitted by the law (up to 5 years) or until they are published in scientific literature or presented at a public forum.  The partners can agree to share patent and intellectual property rights in any manner agreeable to both parties.  The CRADA vehicle also enables the Government to protect the partner's trade secrets and proprietary data.  Criteria for entering into a CRADA are covered within Chapter 500.20 of the Survey Manual (see Appendix B for pointers to the Survey Manual).

Patents ‑ Federal technology transfer policy allows the use of the patent system and licensing to promote the use of inventions arising from federally supported research and development.  Toward this end, a patent helps protect a market by giving the owner the right to exclude anyone else from making, using, or selling an invention for 20 years from the date of the patent application.  Patents issued by the United States Patent and Trademark Office (USPTO) are valid throughout the United States.  Foreign patent protection is also available.  The U.S. Department of the Interior policy and procedures are set forth in 453 DM1.  The USGS policy and procedure is covered in Survey Manual Chapter 453.1 (see Appendix B for pointers).

Patent Licenses - A license is an agreement between the owner of a patent or intellectual property and another party interested in using the owned property or protected invention.  In the Federal Government, licenses are usually granted to a private sector partner for the right to practice, make and/or sell a patented invention.  Licenses may be granted in specific fields-of-use. Federal Government licensing policy requires that the industry partner must develop and execute a plan for commercializing the invention.  The partner must also agree that any products developed through use of the invention will be manufactured substantially in the United States.  Patents owned by the Department of the Interior are offered for licensing through the Office of the Solicitor or the Bureau holding the patent.

MOAs/MOUs ‑ Memorandums of Agreement (MOA) and Memorandums of Understanding (MOU) are agreements between parties identifying and defining potential areas of coordination and cooperation.  Usually they are employed between two or more Federal agencies or a Federal agency and foreign government, but they can be used between any two parties.  USGS policy on work for non-Federal agencies is set forth in Survey Manual Chapter 500.2.  Policy on work for other Federal agencies is covered in Survey Manual Chapter 500.3 (Appendix B).

JFA ‑ A Joint Funding Agreement (JFA) permits a DOI Bureau to enter into cooperative programs with, and at the request of, State, local, or regional agencies, American Indian/Alaska Native governments, or other entities having taxing authority (or public institutions that are integral parts of such entities), either formally or informally, whenever it is mutually advantageous and feasible.  These agreements require cost sharing by the DOI Bureau and partner organization and cannot be used with private companies.   USGS policy and procedures for JFAs are set forth in Survey Manual Chapter 500.1 (Appendix B).

Research Fellowships ‑ An industrial Research Associate Program has been established within the USGS for the purpose of promoting technology transfer between the Government and the private sector consistent with the mission of the USGS.  The program enables the Survey to accept Research Associates on a temporary basis in order to collaborate with Federal scientists on specific projects proposed by the Associate’s sponsoring organization.  Policy and procedures for this program are covered in Survey Manual Chapter 500.21 (Appendix B).

The Director of the USGS is responsible for formally accepting sponsored proposals into the Industrial Research Associate Program, subject to specified terms and conditions.  Research Associate Programs may only be established at government facilities designated as Federal laboratories under 15 U.S.C. 3710.

2.  Related Procedurestc \l2 "2.  Related Procedures
Although not as directly related to technology transfer as the aforementioned tools, the USGS has two additional procedures for working with, and accepting funds from, the private sector.  These two acceptable procedures, and one unacceptable (User Facilities) procedure, are discussed below.
A.  Contributionstc \l3 "A.  Contributions - The USGS is allowed to accept lands, buildings, equipment, or other contributions from public or private sources by 43 USC 36C.  It is USGS policy to accept only contributions that support scientific research, technological development, and data systems pertaining thereto.  USGS will not accept contributions of Federal Information Processing (FIP) resources specifically prohibited by 376 DM 4.4G.  USGS Survey Manual Chapter 500.19 is a more comprehensive statement of USGS policy and procedures for accepting contributions (Appendix B).

B.  Work-for-Otherstc \l3 "B.  Work-for-Others - The USGS has established the following standards for conducting “work-for-others”:

1) The service being offered is “not readily available” outside the USGS.

2) There is no conflict of interest or apparent conflict of interest for the USGS or its employees performing the service.

3) The service rendered “promotes the objectives of the USGS.”

4) Even though the main benefit is to the private party requesting the service, there is a secondary benefit to the USGS in providing the service.  The USGS has an interest in ensuring that data, technologies, appraisals, and/or evaluations, made by the private sector in Disciplines related to the USGS mission, are accurate (for example: properly calibrated aerial cameras and current meters).

5) All data and information produced as a product of “work-for-others” shall be available to the public.

6) In general, costs associated with conducting “work-for-others” should be fully recovered as required by 31 USC 9701 and the USGS Pricing Policy.  As discussed in 31 USC 9701, the charges must be:

a) Fair; and

b) Based upon:

1) Costs to government,

2) Value of service or thing to the recipient,

3) Public policy or interest served, and

4) Other relevant facts.

Pointers to 31 USC 9701 and the USGS Pricing Policy are included in Appendix B.

There are two distinct kinds of activities involved in work-for-others:

1) Standard, repetitive activity, e.g., instrument calibration or sample analyses, and

2) Unique, complex, detailed activities, e.g., performing an experiment or other kinds of research.

Type 1 activities require a pre-established price list for the services offered.  That list is prominently displayed in the area where users come for the services or is made readily available as a handout.

Type 2 activities involve a written contract between the USGS (contractee) and the party receiving the service (contractor).   The following are the policy guidelines to be considered before entering into any contractual arrangement where the USGS is the contractee providing services in a work-for-others arrangement.

A contract is used when a private source provides funds to the USGS, but wants some assurance on how the money will be spent.  There should be little difference between research to be done by USGS under a contract and work that is supported by money given to USGS as a contribution.  However, a contract can specify a particular area of research to be done, a time frame for the work, and reporting requirements.

In addition to the standards that must be met when considering work-for-others, the following conditions must be considered prior to entering any contractual arrangement:

o A contract to do work should be accepted only if the work to be done is compatible with the USGS mission, and expected to aid USGS programs.

o The contract will in no way adversely affect the scientific integrity of the USGS.

o The work performed under the contract will not be in conflict with the USGS Organic Act or other applicable laws.

o The contract shall not be written to significantly advantage or disadvantage any private or public group.  Although the results from the work performed under the contract may end up weakening or strengthening the support for a particular product or point of view, the outcome of the study will not be influenced by the source of funding and results will be scientifically unbiased.

o All information obtained under the contract will be available in the public domain.  Progress reports to the funding entity will be in the form of a USGS memorandum or open-file report or other publication format that has been USGS-approved.  The final report will be published, preferably in a peer-reviewed journal or in a widely disseminated USGS publication.

o The USGS will retain the freedom to decide how the work specified by the contract will be done and where the results from the work will be published.

o Each contract will be considered on a case-by-case basis.  A contract will be accepted only if there is no perceived advantage to the private funding source.  In general, a contract will not be accepted if it is with a private individual or a single private company.  A contract with a large consortium of companies is more likely to be accepted, but the contract must in no way be written to provide an advantage to that consortium.

o The money from a contract will benefit the USGS, not any individual.

Work-for-others contracts must be recommended by the Discipline wherein the work is to be performed and the Business Enterprise Council (BEC) prior to approval and signature by one of the Associate Directors.  These contracts must go through the same internal review process as CRADAs.  The contract is first reviewed and recommended, in writing, by the appropriate Associate Director.  It is then submitted to the BEC, through the Discipline representative, for final review and recommendation prior to approval and signature by the Associate Director.  Review by the DOI Office of the Solicitor will be part of the BEC approval process when necessary.

Following is a generic model of a contract that can be used in work-for-others situations.  Usually, though, the contractor, rather than the contractee (USGS), will provide the contract.  This model illustrates the articles that may be included and terms to which the USGS can agree.  If the contractor requests terms and/or articles different from those presented here, the Office of the Solicitor, DOI, must review the contract before it can be approved.  The Business Development Branch may be called upon to secure this Departmental review.

C.  User Facilitiestc \l3 "C.  User Facilities - This is a mechanism that allows private sector entities to use unique equipment or facilities owned and operated by a Federal agency.  Basically, it is a rental of the equipment or facility to the private sector party with minimal or no participation by the Federal agency’s staff in the party’s use of that facility.

It is the policy of the USGS not to enter into this kind of activity with the private sector.  CRADAs and work-for-others activities are far better ways to utilize our facilities in serving the private sector.

Model Contract For Work-For-Others tc \l4 "Model Contract For Work-For-Others 
AGREEMENT

between

                                              _____________________________


(The External Organization)

and the


U.S. GEOLOGICAL SURVEY


Externally Funded Agreement No.: ______________________

           Project Title:  ______________________________________

AGREEMENT dated this ______day of ________________ by and between

____________________________ (the "External Organization") and the U.S. Geological Survey ("USGS") whose principal office is located at 12201 Sunrise Valley Drive, Reston, Virginia 20192.


Article I

Definitions
Section 1.01.  Definitions.  Unless the context otherwise requires, the terms defined below shall have, for purposes of this Agreement, the respective meanings set forth below, the following definitions to be equally applicable to both the singular and plural forms of any of the

terms defined:

External Organization: A non-Governmental entity that is providing funds and or property to the USGS to pursue a project mutually benefiting both parties.

        
Externally Funded Agreement:  This Agreement and Exhibits A, B, and C attached

hereto, which are made a part hereof as though set forth in full herein.  This type of agreement is used where the conditions of the Geological Survey Manual Chapter on “Work for Others” are met.

        
Budget:  The Budget set forth in Exhibit C hereto.

       
Agreement Administrator:  The Agreement Administrator shall be ______________________, or such other person who may be designated, in writing, by the External Organization.

Final Report:  The Final Report required by Section 3.02 hereof.

        
Progress Reports:  The reports required by Section 3.01 hereof.

        
Schedule of Work:  The Schedule of Work set forth in Exhibit B.

        
Statement of Work:  The Statement of Work attached hereto as Exhibit A.

        
Work:  The Work described in Exhibit A (including the procurement of equipment and supplies in connection therewith) and the performance of all other requirements imposed upon the USGS under this Agreement.


Article II

Performance of Work & Type of Agreement
        
Section 2.01.  Manner of Performance.  The USGS shall perform all of the Work described in the Statement of Work in an efficient and expeditious manner and in accordance with all of the terms and provisions of this Agreement.  The USGS shall perform the Work in accordance with the highest scientific standards.  The USGS shall furnish such personnel and shall, unless otherwise provided by the External Organization as stipulated in Exhibit C,  procure such supplies, equipment, and other items as may reasonably be necessary or appropriate to perform the Work in accordance with this Agreement.

        
Section 2.02.  Project Personnel.  It is understood and agreed that _________________  (USGS‑_____________), as principal investigator, shall direct and personally supervise the Work on behalf of the USGS and that the persons described in the Statement of Work shall serve in the capacities described therein.  The USGS shall notify the External Organization in writing of any change in key project personnel.

        
Section 2.03.  Format.  All correspondence, reports, invoices, and manuscripts concerning this project shall contain the above Externally Funded Agreement Number and ____________________ (the identifying number provided by the External Organization) and shall be in English.

Section 2.04 Type of Agreement: This is a cost, level-of-effort agreement.


Article III

Technical Reports/Deliverables
Section 3.01.  Progress Reports.  The USGS shall provide to the External Organization on a semi‑annual basis a written progress report describing the Work performed during the previous 6 months.  The Progress Reports may include an approved USGS Open File Report and

shall be in the public domain.  The Progress Reports shall include a description of the Work completed during the reporting period and any significant findings and observations made and shall be in a format agreeable to the parties.  Such reports shall describe any circumstances occurring during the reporting period that may affect the quality or integrity of the research results and any other difficulties encountered during the reporting period and the remedial action taken.  A timetable for completion of the Work shall be included in each Progress Report, including an assessment of the progress to date compared with the Schedule of Work set forth in Exhibit B.  Any delays that have occurred or are expected to affect the timely completion of the Work shall be addressed in the Progress Report together with an explanation for such delays.  The Progress Report also shall include a statement of activity anticipated for the next reporting period.  Progress Reports shall be submitted electronically, if practicable, in a manner mutually agreeable to the parties.

Section 3.02.  Final Report.  The USGS shall prepare a detailed final report covering all of the Work performed (the "Final Report").  The Final Report shall comply with the requirements set forth in the Statement of Work and shall identify the objectives of the Work, describe the methodology employed, record essential data, and discuss USGS' results and conclusions.  Appropriate graphics, worksheets, listings and tabulations of data and references shall be included.  The report must indicate "DRAFT FINAL REPORT" on the cover and all  pages of the report.  Five (5) copies of a draft of the Final Report shall be submitted to the External Organization not later than  __________ for confidential review.  The External Organization shall provide its comments to the USGS within 45 days after receipt of such draft.  Within 20 working days after receipt of the comments, the USGS shall prepare the Final Report in a mutually agreed to format and shall submit one (1) unbound camera‑ready master copy along with ___ (__) bound copies to the External Organization.  The report must be marked "FINAL REPORT" on the cover and include the date issued.  Copies of the Final Report shall be submitted to the External Organization not later than _________________.


Article IV

Compensation
Section 4.01.  Compensation.  The USGS shall be compensated, on an advance basis, for the services performed by its employees under the terms of this Agreement at the rates set forth in the Budget shown in Exhibit C. Such rates shall not be increased during the term hereof without the written consent of the External Organization.  The External Organization agrees to compensate the USGS for the level-of-effort expended, and other direct and indirect costs as agreed by the parties, in pursuit of the objectives of the project.  While absolute satisfaction of both parties with the results of the project cannot be guaranteed, both parties will strive for that result in the project.  Every reasonable effort will be made to assure that both parties agree that the final report is an acceptable document.

(a)  Foreign travel costs are allowable only when each such foreign trip has been approved in writing by the Agreement Administrator prior to the trip or is specified in the Budget.  For purposes of this Agreement, foreign travel is defined as any travel outside the country of the researcher's principal place of business.  (Note: The USGS is also required to obtain internal Governmental approvals for foreign travel.  If such approvals are denied, the need for foreign travel and the impact on the Agreement, if any, will need to be reviewed by the parties and appropriate actions will need to be taken.)

(b)  Payment of compensation as herein provided includes and covers all charges for direct and indirect expenses of every nature for the performance of the Work, including, without limitation, for recovery of the capital cost of investment in facilities, equipment, secretarial, and other support costs.

Section 4.02.  Payments.  The USGS shall submit requests for advance payments as follows: (1) upon signature of the Agreement for the costs estimated to be expended in the first 6 months of the agreement, and;  (2) just prior to each succeeding 6-month period.  Such requests shall be in such form and include such information and documentation as may be reasonably requested by the External Organization, including expenses for salaries, supplies, equipment, travel and overhead and other indirect expense assessments.  The External Organization requires that invoices/billings be sent to:

__________________________________________

                       __________________________________________

__________________________________________

__________________________________________

Subsequent to the initial invoice, invoices will not be considered for payment until the corresponding Progress Report required pursuant to Section 3.01 has been received and accepted by the External Organization.  

The External Organization shall pay to the USGS, within 30 days after receipt of an invoice/billing for payment and the corresponding Progress Report, the amount so requested, unless the External Organization should determine that any such amounts are incorrect or that the payment or any part thereof is otherwise not properly payable pursuant to the terms of this Agreement or the Budget.

Section 4.03.  Final Expense Report.  Upon receipt by the External Organization of the Final Report pursuant to Section 3.02 and Section 6.02 hereof, the USGS shall submit a list setting forth a description of all equipment purchased under the agreement that was paid for by the External Organization.  Additionally, the USGS shall submit a statement as to whether it is possible that any invention or patentable devices resulted from the performance of the work under this Agreement.

        
Section 4.04.  Title to Equipment.  Title to equipment provided to the USGS for use under this Agreement by the External Organization, if any, shall be retained by the External Organization.  Title shall vest in the External Organization to all equipment purchased by the USGS the cost of which has been paid by the External Organization hereunder.  The cost of shipping any equipment to a consignee designated by the External Organization at the completion of the Agreement shall be borne by the External Organization either as part of this agreement or under a separate billing.

Section 4.05.  The parties to this Agreement may, by mutual agreement, make written changes to it.  If any such change causes a decrease in the cost of, or the time required for, the performance of the Work, or otherwise affects any other provision of this Agreement, an equitable adjustment shall be made (i) in the cost for such Work; and (ii) in such other provisions of this Agreement as may be so affected, and the Agreement shall be modified in writing accordingly.  If any such change causes an increase in the cost of the performance of the

Work, the USGS shall, within 10 days of receipt of such notice, notify the External Organization in writing of the increase in costs.  In such event, the USGS shall not be obligated to perform any such change until a written amendment to the Agreement setting forth the increase in costs

shall have been executed by the parties hereto.

Section 4.06.  Maintenance of Records.  The USGS shall keep, maintain, and preserve at its principal office throughout the term of this Agreement and for a period of 1 year after completion of the Work, full and detailed books, accounts, and records pertaining to the performance of this Agreement, including without limitation, all bills, invoices, payrolls,

and other data evidencing or in any material way related to the costs and expenses incurred by the USGS in the course of such performance.  The USGS’ accounting practices and procedures are annually reviewed by the Department of the Interior Office of the Inspector General under the Chief Financial Officer Act, and the USGS commits to the External Organization that the amounts billed will reflect accurate accounting of the expenses incurred to the maximum extent possible.

Article V

Assignments and Subcontracts
Section 5.01.  General Restrictions.  Except as specifically provided otherwise in this Article, the assignment, transfer, conveyance, subcontracting or other disposal of this Agreement or any of the USGS rights, obligations, interests or responsibilities hereunder, in whole or in part, without the express consent in writing of the External Organization shall be void and of no effect as to the External Organization.  A reimbursable agreement with another U.S. Government instrumentality shall not be considered a subcontract.   Purchases of goods or services proposed initially in Exhibit C shall be deemed to have met with the External Organization’s approval upon signature on the Agreement.

Section 5.02.  Subcontract Procedures.  Without relieving it of, or in any way limiting, its obligations to the External Organization under this Agreement, the USGS may enter into subcontracts for the performance of Work, provided, however, that the USGS, prior to execution of any subcontract shall have obtained from the Agreement Administrator written approval thereof, but see the last sentence of Section 5.01.  All subcontracts shall be subject to all of the terms, covenants, and conditions contained in this Agreement.  The approval of the External Organization shall be based on the technical justification and budget considerations.  The USGS shall follow the Federal Acquisition Regulations, Competition in Contracting Act, and the Procurement Integrity Act in establishing who shall be awarded any subcontract.  Accordingly, the External Organization shall not be provided source selection information regarding any subcontract prior to it being made public information by the USGS.

Section 5.03.  Performance.  The USGS shall promptly and diligently comply with its obligations under each subcontract and shall take no action that would impair its rights thereunder.


Article VI

Schedule of Work & Level-of-Effort Objectives
Schedule of Work.  The draft and final versions of the Final Report shall be submitted by the dates specified in Section 3.02 hereof.  If, for any reason, any delay has occurred or is expected to affect the timely completion of the draft or Final Report, the USGS must submit a written request to the External Organization for a revised completion date and must include in such request a justification for the extension.  Based upon this request the External Organization and the USGS shall mutually agree whether to revise the Agreement’s completion date.  Such request should be made as soon as the need for additional time becomes evident.  Except where impracticable, no request for an extension shall be made less than 30 days prior to the original completion date.


Article VII

Presentation of Research Results
Section 7.01.  Data and Patent Rights.  All data and deliverables produced by the USGS in performing the Work will fall into the public domain and will not be available for copyright.  Both the USGS and the External Organization may reproduce and distribute such documents without restriction.  Within the limits of the Freedom of Information Act (5 U.S.C. S 522), the USGS shall expend reasonable effort to ensure that data and deliverables are not released outside of the Government before they are released to the External Organization.  If the USGS discovers any patentable invention in the course of performing the Work, the rights to patent such inventions and exploit the resulting patents shall vest in the U.S. Department of the Interior, 

U.S. Geological Survey.

Section 7.02.  Acknowledgment and Disclaimer.  The USGS may acknowledge financial support from the External Organization in the Final Report and any other publications relating to the Work.  In the event that the USGS does acknowledge such financial support, the report or

publication may include the following statement:

"This work has been funded in whole or part by the ______________ under Agreement __________________ to the U.S. Geological Survey."


Article VIII
Quality Assurance
Access.  The employees of the External Organization, representatives of companies and consultants retained by the External Organization, shall have access, at all reasonable times, to the USGS' personnel and facilities engaged in the Work in order to assure appropriate quality control of the Work.


Article IX

Conflicts of Interest
Conflicts of Interest.  The USGS agrees to disclose promptly to the External Organization any conflict of interest (whether business, financial or other relationship) that might affect or appear to interfere with the objective performance of the Work to be provided by the USGS hereunder.

Article X

Confidentiality
Confidentiality.  Notwithstanding anything to the contrary in this Agreement the USGS shall not disclose, publish, or reproduce, in whole or in part, any information, both oral and written, or embodied in materials provided to the USGS by the External Organization and identified as confidential.  This obligation of confidentiality shall not apply to information which:

        
(a) Is subject to disclosure under the Freedom of Information Act;

(b) The External Organization informs the USGS is to be made available to the public.  It is anticipated that research funded by this Agreement will be made available to the public promptly after completion but will require review by scientific peers of the researchers.  Such information may be made available to other researchers where appropriate as soon as needed to advance the state of the science that are the subject of program;

        
(c) Was already known to the USGS at the time it is received by the USGS as shown by its prior written records;

        
(d) Is or becomes publicly known without breach of this Agreement by the USGS;

(e) Becomes available to the USGS from a third party entitled to disclose the information; or 

(f) Subsequent of receipt it is developed by an employee or consultant of the USGS, the employee or consultant having no knowledge of all or part of the information of the earlier disclosure to the USGS.


Article XI

Termination
Termination.  Either party may terminate this Agreement at any time during the term of this Agreement, upon 60 days prior written notice to the other party.  In such event, compensation shall be paid for Work performed and expenses incurred prior to the effective date of termination in accordance with the provisions of Article IV, including reasonable and necessary expenses incurred in terminating the Work in an appropriate manner and in payment for the proper storage of the raw data from the completed portion of testing for a reasonable period, as agreed to by the parties, and in reimbursement of any amounts required to

be paid by the USGS pursuant to subcontracts; provided, however, that upon receipt of any such notice of termination, the USGS shall cease the performance of Work, shall make no further commitments with respect thereto and shall reduce insofar as possible the amount of outstanding commitments (including, to the extent requested by the External Organization, through termination of subcontracts containing provisions therefor).  Upon such termination, the USGS shall deliver to the External Organization within 45 days of the notice of termination, all data and information related to the Work accomplished prior to the date of termination.

Article XII

Independent Entity
Independent entity.  The USGS acknowledges that it will retain the right to select its own methods or manner of performing the Work, provide its own facilities, and have exclusive control over its employees and agents in the performance of the Work.  The status of the USGS under this Agreement shall be that of an independent entity and not that of an agent, and in accordance with such status, the USGS, the subcontractors, and their respective officers, agents, employees, representatives and servants shall at all times during the term of this Agreement conduct themselves in a manner consistent with such status and shall neither hold themselves out as, nor claim to be acting in the capacity of, officers, employees, agents, representatives or servants of the External Organization.

 
Article XIII

Miscellaneous
Section 13.01.  Notices.  All notices, requests, consents, approvals and other communications which may or are required to be given by either party to the other under this Agreement shall be deemed to have been sufficiently given for all purposes hereunder when delivered or mailed by registered or certified mail, postage prepaid, return receipt requested,

(i) If to the External Organization, to the attention of:

____________________________________

____________________________________

____________________________________

Or at such other address as the External Organization shall have furnished to the USGS in writing, 

(ii) If to the USGS, to the attention of:

____________________________________

____________________________________

____________________________________

Or at such other address as the USGS shall have furnished to the External Organization in writing.

Section 13.02.  Written Statement.  The USGS agrees, upon request by the External Organization, to prepare a written statement on the scientific aspects of the Work, if not already included in the Statement of Work.  The USGS' fees for the preparation of such written statement will be negotiated between the parties.

Section 13.03.  Entire Agreement, Amendment.  This Agreement embodies the entire Agreement and understanding between the External Organization and the USGS and supersedes all prior agreements and understandings relating to the subject matter hereof.  Except as otherwise expressly provided for herein, this agreement may be changed, waived, discharged or terminated only by an instrument in writing, signed by the party against which enforcement of such change, waiver, discharge or termination is sought.

Section 13.04.  Disputes.  The monitors of the Agreement shall expend their best efforts to amicably resolve any dispute that may arise under this Agreement.  Any dispute they are unable to resolve shall be submitted, in writing, to the Director of the USGS for resolution.  The decision of the Director shall be binding upon the USGS. The External Organization may ultimately contest such decision in the appropriate Federal court.  Before resorting to the courts to resolve any disputes, the parties agree that they will consider attempting to resolve the issue via an Alternative Disputes Resolution process.

Section 13.05.  Laws and Regulations.  The Federal Government is governed by the laws of the United States. 

Section 13.07.  Benefit.  The provisions of this Agreement shall be binding upon and inure to the benefit of each of the parties and their respective successors and assignees. 

        IN WITNESS WHEREOF, the parties hereto have executed this Agreement as of the day, month and year first above written.

                EXTERNAL ORGANIZATION

U. S. GEOLOGICAL SURVEY
                By                     
 By                                                             

    Printed Name                                               Printed Name                                           
    Title                                                  
 Title Associate Director 
                Date                                                 
 Date                                                          
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